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In July of 1990, P's husband, T, transferred to
her for no consideration shares of stock wwth a val ue
of $53,828.12. Prior to that tinme, T had failed to
file Federal incone tax returns or to pay such taxes
for years including 1981, 1982, 1984, and 1985. T
subsequently filed returns for the foregoing years in
Novenber of 1993. On July 17, 1997, w thout having
sent a notice of deficiency to T based upon the filed
returns but after previous attenpts to collect fromT
had yi el ded insufficient funds to satisfy his tax
debts, Rissued to P a notice of transferee liability
pursuant to sec. 6901, I.R C R prem ses transferee
l[tability on the grounds that the transfer of stock
fromT to P was a fraudul ent conveyance under the
California Uniform Fraudul ent Transfer Act, Cal. Gv.
Code secs. 3439 through 3439.12 (West 1997).
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Held: R s assertion of transferee liability is
not barred by the period of limtations set forth in
the California Uniform Fraudul ent Transfer Act.

Bresson v. Comm ssioner, 111 T.C 172 (1998), foll owed.

Held, further, Pis liable as a transferee to the
extent of the value of the assets received, plus
interest thereon as provided by |aw.

Joseph E. Mudd and Jeri L. Gartside, for petitioner.

Jeffrey A. Schlei, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
NI MS, Judge: Respondent determ ned that petitioner is
liable to the extent of $73,500.50 as a transferee of assets from
Frederick A. Espinosa for the follow ng incone tax deficiencies

and additions to tax, for the taxable years 1981, 1982, 1984, and

1985:
Addi tions To Tax

Taxabl e Net! Tax Sec. Sec. Sec. Sec.

Year Deficienc 6651(a)(1 6653(a)(1 6654 6661
y L L

1981 $56, 172 $14, 043 $5, 814 $3, 153 - -
1982 50, 077 12, 519 5, 655 3,341 $10, 015
1984 5, 169 1, 292 9, 382 2,287 5, 465
1985 14, 671 3, 668 9, 661 1, 668 8,194

1 The statenent attached to the notice of transferee |iabili ty expl ai ni ng
petitioner’s liability for M. Espinosa’s taxes expresses the deficiency in terns of
the “net” deficiency existing after subtraction of w thholding. W adopt this
convention throughout our opinion.

Respondent additionally asserted in the notice of transferee

ltability that the interest due from M. Espinosa on the above
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anounts as of July 17, 1997, was cal cul ated at $135, 446, $97, 109,
$19, 476, and $21,900 for 1981, 1982, 1984, and 1985,
respectively.

For reasons hereinafter stated, M. Espinosa s 1980 taxable
year is also involved in the present controversy. W consider
facts related to the 1980 year to the degree necessary to
eval uate petitioner’s liability with respect to the years before
the Court. See sec. 6214(b).

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect for the rel evant
years, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

After concessions, the issues renmaining for decision are:

(1) Whether assessnent of transferee liability agai nst
petitioner is barred by the period of limtations set forth in
section 3439.09 of the California Cvil Code (West 1997); and, if
not ,

(2) whether petitioner is liable as a transferee pursuant to
section 6901 for the unpaid Federal inconme taxes and additions to
tax of M. Espinosa.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulations of the parties, with acconpanying exhibits, are

i ncorporated herein by this reference.
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Laura A. Lovel and Espi nosa resided in San D ego, California,

at the time of filing her petition in this case. As trustee of

the Laura A Loveland Trust, a grantor trust, she is the

transferee of assets received from her husband, Frederick A

Espi nosa.

Background of M. Espi nosa

M . Espinosa studied biology and chem stry in college and
becane involved in the pharmaceutical and biotechnol ogy industry
foll ow ng graduation. Prior to 1977, he held managenent
positions within General Electric Conpany in Georgia and
W sconsin. From 1977 to 1983, he was enpl oyed in executive
capacities by Johnson and Johnson, first at a Boston subsidiary
and then in New Jersey. In 1983, M. Espinosa relocated to
California and served as president of biotechnology conpanies in
San Francisco and Palo Alto. Wile working in San Franci sco,
fromapproximately the latter part of 1983 to the m ddl e of 1986,
M. Espinosa maintained an apartnment at 2200 Sacramento Street,
Nunber 604, San Francisco, California, where he stayed during the
week. On weekends, he commuted to Laguna Beach, California,
where he resided with his wife at that tinme, Colleen Espinosa,
and his children. In July of 1986, M. Espinosa and Coll een
Espi nosa were divorced.

On Septenber 10, 1988, M. Espinosa married petitioner, and

they continued to reside in Laguna Beach. In July of 1989, M.
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Espi nosa j oi ned Lidak Bi opharmaceuticals, |ater known as Lidak
Phar maceuticals (Lidak), as its president and chi ef executive
officer. During the latter part of 1989, M. Espinosa purchased
106, 000 shares of stock in Lidak. Then, on July 31, 1990, M.
Espi nosa transferred all of his Lidak shares to petitioner’s
grantor trust. The transfer was made for no consi deration other
than | ove and affection, at a tine when M. Espinosa was invol ved
in a dispute with Lidak’ s chairman of the board over a project
that the conpany was funding. |In Septenber of 1991, M. Espi nosa
was termnated fromhis position at Lidak and has since been
unenpl oyed.

Assets of M. Espi nosa

Al'l significant assets owned by M. Espinosa at the tinme of
his 1986 divorce were awarded to Col |l een Espinosa. During the
period of 1989 through 1990, his assets consisted of two checking
accounts, a savings account, two certificates of deposit, and a
br okerage account. Although the record does not reveal the
status of these accounts on July 31, 1990, petitioner offered
financial statenents reflecting the follow ng bal ances on the

dat es i ndi cat ed:

Account Type Dat e Account Bal ance
Checki ng Account 8/ 12/ 90 $7, 763. 93
(La Jol |l a Bank)

Checki ng Account 3/ 8/ 90 36, 448. 03

(First Interstate Bank)
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Savi ngs Account 3/ 8/ 90 1, 299. 67
(First Interstate Bank)

Certificate of Deposit 8/ 28/ 89 10, 461. 23
(Great Anmerican First

Savi ngs)

Certificate of Deposit 9/ 27/ 89 21,417. 21

(Col unbi a Feder al
Savi ngs & Loan)

Br oker age Account 11/ 26/ 89 12, 855. 39
(Shearson Lehman Hutt on)

As of the time of trial, the above accounts had been
di ssipated. M. Espinosa also did not own real property or a
vehicle and, since his term nation from Lidak, has had no source
of incone.

Tax Liability of M. Espi nosa

M. Espinosa did not file tinmely Federal inconme tax returns
for the years 1980, 1981, 1982, 1983, 1984, or 1985. Hi s |ast
previous return was filed fromeither Boston or New Jersey during
his enpl oynent with Johnson and Johnson. In late 1987, the
| nternal Revenue Service (IRS) began an investigation into the
potential tax liability of M. Espinosa. This exam nation
culmnated with statutory notices of deficiency for taxable years
1980 t hrough 1985 being sent to M. Espinosa. Respondent’s
certified mail list indicates that the notices were nailed on
April 5, 1989, and were addressed to “2200 Sacranento, Nunber
604", “San Franci sco, CA 94115-2305".

At the tinme the notices were issued, the IRS file on M.

Espi nosa contai ned an entry, dated January 19, 1988, which stated
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that a formletter previously sent to himhad been returned
show ng his address as “1278 d enneyre #15”, “Laguna Beach, Ca
92651”. Subsequent to mailing the deficiency notices, the IRS
sent to the Laguna Beach postnmaster a docunent on May 8, 1989,
requesting current address information for M. Espinosa and
received in response “375 Broadway #214”, “Laguna Beach, Ca.
92651”. During this period, M. Espinosa nmaintained a post
of fice box at the d enneyre address and resided at the Broadway
address. | RS records do not indicate that the deficiency notices
were re-sent to either of these locations. The taxes set forth
in the notices were assessed against M. Espinosa on Novenber 27,
1989, and lien notices were thereafter recorded in three southern
California counties.

In late 1990, an I RS agent contacted M. Espinosa at Lidak,
and the two later nmet to discuss his tax liabilities. As a
result of this neeting, M. Espinosa began maki ng paynents to the
| RS on January 3, 1991. The paynents ceased at the end of 1991,
when his termnation fromlLidak left himw th no source of
i ncone. The only further paynment was made on July 15, 1993. The
paynents total ed between $93, 000 and $94, 000. Respondent applied
all paynents to M. Espinosa’s 1980 liability for incone tax,
additions to tax, and interest, as determ ned by respondent in

the 1989 deficiency noti ces.
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After being advised by his attorney that subm ssion of tax
returns for the delinquent years would reduce his tax liability,
M. Espinosa filed returns for 1981, 1982, 1984, and 1985 on
Novenber 3, 1993. (The record does not contain copies of returns
filed, if any, for years other than those upon which transferee
l[iability is based.) The 1981 return showed a total tax of
$118,932 but, after subtracting $60,098 for withheld tax and
$80,967 clained on line 56 for “1981 estimated tax paynents and
anmount applied from 1980 return”, indicated that M. Espinosa was
entitled to a refund of $22,133. The 1982 return reflected a
total tax of $113,091 and, after subtraction of $63, 015 for
wi t hhel d tax and $21, 131 for the all eged overpaynent carried over
from 1980 and unused in 1981 (the $1,002 di screpancy is not
expl ai ned by the record), a tax due of $28,945. For 1984, a
total tax of $36,386 |ess $31,217 for withholding resulted in an
amount owed of $5,169. Likewi se, total tax of $28,782 m nus
$13,511 for withholding led to tax liability of $15,271 for 1985.
The IRS did not issue notices of deficiency to M. Espinosa based
upon these returns.

Tax Liability of Petitioner

On July 17, 1997, the IRS mailed a notice of transferee
l[itability to petitioner in her capacity as trustee of the Laura
A. Loveland Trust and transferee of M. Espinosa s Lidak stock.

The asserted liability of $73,500.50 equal ed the fair market
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val ue of the shares as estinmated by the IRS. The parties have
since stipulated that the value of the shares on the date of the
transfer was $53, 828. 12.
OPI NI ON

We nust deci de whether petitioner may be held liable as a
transferee for unpaid taxes of M. Espinosa, from whom she
recei ved assets worth $53, 828. 12.

|. General Rules

A. Transferee Liability

Section 6901, which establishes a procedure whereby
respondent may assess and collect froma transferee of property
t he unpai d taxes of the transferor, reads in part as foll ows:

SEC. 6901. TRANSFERRED ASSETS.

(a) Method of Collection.--The anmounts of the
followwng liabilities shall, except as hereinafter in
this section provided, be assessed, paid, and collected
in the sanme manner and subject to the sane provisions
and limtations as in the case of the taxes with
respect to which the liabilities were incurred:

(1) Inconme, estate, and gift taxes.--

(A) Transferees.--The liability, at |aw
or in equity, of a transferee of property--

(1) of a taxpayer in the case of a

tax inmposed by subtitle A (relating to
i ncone taxes),

* * * * * * *

The foregoing section thus does not create or define a

substantive liability; rather, it nerely provides a renedy for
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enforcing the existing liability of the transferor. See

Comm ssioner v. Stern, 357 U S. 39, 42 (1958); Coca-Cola Bottling

Co. v. Conm ssioner, 334 F.2d 875, 877 (9th Cr. 1964), affg. 37

T.C. 1006 (1962); Bresson v. Comm ssioner, 111 T.C 172, 179

(1998); Gummv. Conm ssioner, 93 T.C 475, 479 (1989), affd.

wi t hout published opinion 933 F.2d 1014 (9th Cr. 1991). The
substantive question of whether or to what extent a particul ar
transferee nmay be held liable at law or in equity for a
transferor’s obligation is determned by State | aw. See

Conmi ssioner v. Stern, supra at 45; Coca-Cola Bottling Co. V.

Conmi ssi oner, supra at 877; Bresson v. Conmni ssioner, supra at

180; Gumm v. Conmi ssioner, supra at 485. Since the transfer of

stock at issue here occurred in California, California | aw

governs. See Coca-Cola Bottling Co. v. Conm ssioner, supra at

877; Bresson v. Conmi ssioner, supra at 180.

The California Uniform Fraudul ent Transfer Act, applicable
to transfers made on or after January 1, 1987, incl udes
provi sions inposing transferee liability on grounds of both
actual and constructive fraud. See Cal. Civ. Code secs. 3439. 04,
3439. 05, 3439.12 (West 1997). A transfer is actually fraudul ent
when made “Wth actual intent to hinder, delay, or defraud any
creditor of the debtor.” Cal. Cv. Code sec. 3439.04(a) (West
1997). As regards constructive fraud, the provision of

California | aw nost rel evant here states:
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A transfer made or obligation incurred by a debtor

is fraudulent as to a creditor whose cl aimarose before

the transfer was nade or the obligation was incurred if

t he debtor made the transfer or incurred the obligation

W t hout receiving a reasonably equival ent value in

exchange for the transfer or obligation and the debtor

was insolvent at that tine or the debtor becane

insolvent as a result of the transfer or obligation.

[Cal. Cv. Code sec. 3439.05 (West 1997).]

This statute has been interpreted in the context of tax
di sputes to require proof of four elenents as a prerequisite to
i nposing transferee liability: (1) The transferor owed a debt to
the IRS, (2) the claimof the IRS arose before the transfer was
made, (3) the transferor nade the transfer w thout receiving
reasonabl y equi val ent val ue in exchange, and (4) the transferor
was insolvent at the time of the transfer or becane insolvent as

aresult of the transfer. See Locke v. Commi ssioner, T.C Mno.

1996- 541, affd. w thout published opinion 152 F.3d 927 (9th G

1998); O Sullivan v. Conmm ssioner, T.C Meno. 1994-17.

Transferee liability is generally limted to the val ue of
the assets received fromthe transferor. See Gunmv.

Conmi ssi oner, supra at 480; Locke v. Conmi SSioner, supra.

However, where the value of the assets transferred is | ess than
the tax debt of the transferor, the liability of the transferee
for interest fromthe date of the transfer to the date of the

notice of transferee liability is determned by State |law. See

Stansbury v. Conmm ssioner, 104 T.C. 486, 493 (1995); Swi nks v.
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Comm ssioner, 51 T.C. 13, 19 (1968); Estate of Stein v.

Comm ssioner, 37 T.C. 945, 961 (1962); O Sullivan v.

Conmi sSsi oner, supra.

Section 3287(a) of the California Cvil Code (West 1997)
reads: “Every person who is entitled to recover danamges certain,
or capabl e of being nmade certain by calculation, and the right to
recover which is vested in himupon a particular day, is entitled
al so to recover interest thereon fromthat day”. Respondent
therefore has the right under California law to interest on the
value transferred, at the legal rate specified by State statute,
fromthe date the transfer was made, July 31, 1990, until July
17, 1997, the date of the notice of transferee liability. See

O Sullivan v. Conm ssioner, supra. Additionally, a transferee is

liable for interest accruing at the statutory rate as prescribed
under sections 6601 and 6621 of the Internal Revenue Code for the
period follow ng the issuance of the transferee notice until the

liability established thereby is paid. See Estate of Stein v.

Conmi ssi oner, supra at 959; O Sullivan v. Conmm SSioner, supra.

Respondent bears the burden of proving all elenents
necessary to establish the taxpayer’s liability as a transferee,
but not to show that the transferor was |iable for the tax. See

sec. 6902(a); Rule 142(d).



B. Period of Limtations

Section 6901(c) provides that the period of |limtations for
assessnent of liability against a transferee extends “1 year
after the expiration of the period of Iimtation for assessnent
agai nst the transferor”. The period for assessnent against the
transferor, in turn, is set forth in section 6501 and generally
runs for 3 years fromthe filing of the tax return. See sec.
6501(a). The period is of unlimted duration if no return is
filed. See sec. 6501(c)(3). Federal law thus allows at |east 4
years, neasured fromthe date a returnis filed, in which a
notice of transferee liability may be issued.

In contrast, section 3439.09 of the California Cvil Code
(West 1997) states as foll ows:

A cause of action with respect to a fraudul ent
transfer or obligation under this chapter is

extingui shed unl ess action is brought * * *

(a) Under subdivision (a) of Section 3439. 04,
within four years after the transfer was nmade or
the obligation was incurred or, if later, within
one year after the transfer or obligation was or
coul d reasonably have been di scovered by the
cl ai mant .

(b) Under subdivision (b) of Section 3439.04

or Section 3439.05, within four years after the
transfer was nmade or the obligation was incurred.

* * * * * * *
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Hence, State |aw establishes a period of Ilimtations for actions
under the California Fraudulent Transfer Act that expires 4 years
after the date of the transfer, with a possibility for extension
in the case of actual, as opposed to constructive, fraud.

Il. Contentions of the Parties

Respondent contends that transferee liability may be inposed
upon petitioner pursuant to section 6901 on the grounds that M.
Espinosa’s transfer of stock was both actually and constructively
fraudul ent under California |law. According to respondent,
because M. Espinosa transferred his Lidak shares to petitioner
for no consideration, at a tine when his unpaid taxes exceeded
the value of his remaining assets, the transfer was, at m ninum
constructively fraudul ent. Respondent further maintains that
assertion of transferee liability is not barred by any statute of
[imtations; the notice of transferee liability was sent within
the tine period prescribed by the Internal Revenue Code, and this
Federal Iimtations period is not affected by differing limts
under State | aw

Conversely, petitioner argues that respondent is precluded
from maki ng a transferee assessnent, at |east on any basis other
than the taxes stated as due in the filed returns, because no
valid deficiency determ nation or assessnent exists against M.

Espi nosa. Petitioner contends that because the 1989 notices of
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deficiency were not sent to M. Espinosa’ s |ast known address,
they are invalid and cannot be used to establish M. Espinosa’s
tax liability.

Petitioner further asserts that because no deficiency
notices were issued with respect to the returns filed by M.
Espi nosa in 1993, and because the period for issuing such notices
has expired, M. Espinosa cannot be said to owe taxes beyond the
figures reflected in those returns. Since the amunt so shown as
owng is less than the alleged value of M. Espinosa s renaining
assets on the date of the transfer, petitioner contends that
there can be no finding of constructive fraud. Petitioner also
argues that the requisite intent for actual fraud is |acking.

Lastly, petitioner maintains that the provision for
extingui shnment set forth in the California Uniform Fraudul ent
Transfer Act governs so as to bar respondent’s assertion of
transferee liability.

We conclude that the purported |ack of a deficiency
determ nation or assessnent against the transferor poses no
barrier to an assertion of transferee liability. W further
agree with respondent that the transfer to petitioner was
fraudul ent under section 3439.05 of the California Cvil Code,
and we find that petitioner has failed to establish that M.

Espinosa is not presently liable for the underlying unpaid taxes.
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Hence, because we also hold that the Federal |limtations period
is applicable in this case, transferee liability nmay properly be
asserted agai nst petitioner.

[11. Application

A. Period of Limtations

As a threshold procedural matter, we first focus on the
question of whether the State period of Iimtations prevails over
the Federal so as to bar respondent’s assertion of transferee
liability and to elimnate any need for further consideration of
the rel ated substantive issues.

Respondent contends that because M. Espinosa filed his
returns with respect to 1981, 1982, 1984, and 1985 on Novenber 3,
1993, the period of limtations for assessnent of transferee
liability against petitioner extended to Novenber 3, 1997.

Hence, the notice of transferee liability sent on July 17, 1997,
was tinely. Petitioner, in contrast, argues that the provisions
set forth in the California Cvil Code for extinguishnment 4 years
after the date of transfer should control. According to
petitioner, since the notice of transferee liability was not sent
until nearly 7 years after the July 31, 1990, transfer,
respondent’s right to pursue any such liability on the basis of a
fraudul ent conveyance under California | aw has been extingui shed.

This precise issue was, however, decided unfavorably to

petitioner’s position in Bresson v. Comm ssioner, 111 T.C 172
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(1998). There, this Court held that “respondent is not bound by
the limtations period in California’s UFTA in seeking to assert
or assess transferee liability against * * * [the transferee]
under section 6901." 1d. at 190. Rather, “section 6901(c) is
the applicable limtations period to which respondent is bound in
asserting transferee liability”. |d. Gven this precedent and
for the reasons stated therein, we |ikew se hold here that
respondent has issued a tinely notice of transferee liability.

B. Transferee Liability

1. Necessity for Deficiency Determ nati on or Assessnent

Agai nst Tr ansf eror

Prelimnary to our discussion of whether respondent has
establi shed the substantive elenents of transferee liability, we
address whether, as petitioner appears to contend, the purported
| ack of a valid deficiency notice or assessnent against the
transferor in any way inhibits respondent’s determ nations of
l[tability for taxes, or additions to tax, against a transferee.
To answer this inquiry in the affirmative, however, would be
contrary both to congressional intent as evidenced by |egislative
hi story and to existing case |aw.

Legislative history deals explicitly with the procedural
requi renent of a notice of deficiency in contexts involving
transferee liability:

Section 274(a) [predecessor of sections 6212 and
6213] requires notice of a deficiency in a tax to be
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sent the taxpayer before further proceedings for
collection of the tax liability are continued. The
section, however, in terns applies only to a deficiency
in a tax and does not apply to the liability of a
transferee in respect of the tax of the taxpayer.
Therefore, in proceedi ngs agai nst the transferee,

noti ce need not be given the taxpayer under section
274(a). However, under the substitute agreed to by the
conferees, the liability of the transferee is collected
in the sanme manner as the liability for tax. Section
274(a) is thus incorporated by reference, but the
result of such reference is that for procedural
purposes the transferee is treated as a taxpayer would
be treated, and under section 274(a) notice would be
sent to the transferee (and not the taxpayer) in
proceedings to enforce the liability of the transferee.
[H Conf. Rept. 356, 69th Cong., 1st Sess. (1926),
1939-1 C. B. (Part 2) 372.]

Case law is |ikew se unequivocal in rejecting argunents that
a notice of deficiency to or assessnent against the transferor
nmust precede enforcenent of liability against the transferee.

See Kuckenberg v. Comm ssioner, 309 F.2d 202, 206 (9th G

1962), affg. on this issue 35 T.C. 473 (1960); Bresson V.

Conmi ssi oner, supra at 178; Gumm v. Conm ssioner, 93 T.C 475,

484 (1989); Maher v. Conm ssioner, 55 T.C. 441, 457 (1970), affd.

on this issue 469 F.2d 225 (8th Cr. 1972); develand v.

Comm ssi oner, 28 B.T.A 578, 580-581 (1933), affd. 77 F.2d 184

(5th Gr. 1935). The rule as devel oped by this Court is that
“the Conm ssioner is not required to issue a notice of deficiency
or to make an assessnent against the transferor where efforts to
col l ect delinquent taxes froma transferor would be futile.”

Bresson v. Comm ssioner, supra at 178. The follow ng, oft-quoted

rational e underlies this position:
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A deficiency is not created by any act of the
respondent, but by the facts and the | egal significance
thereof as set out in the taxpayer’s incone tax return.
The so-called “60-day [now 90-day] letter” is no nore
than notice to the taxpayer that the anmount of a
deficiency disclosed by its return has been determ ned
under the applicable statute. In our opinion no
assessnment, notice, or other act of the respondent is
necessary to establish liability for inconme taxes. W
think that any deficiency existing at the date of a
transfer of assets is a liability against such assets
under the trust fund theory. * * * [develand v.
Commi ssi oner, supra at 580-581 (fn. ref. omtted); see
al so Maher v. Conm ssioner, supra at 457; Kuckenberg v.
Conmm ssioner, 35 T.C. at 483.]

Hence, the relevant procedural requirenment for a proper
assertion of transferee liability is that respondent send to the
transferee a notice under section 6901 which serves to “inform
the transferee of the extent and nature of the tax deficiency

whi ch he is claimng against the transferor.” Kuckenberg v.

Conm ssi oner, supra at 483-484. Moreover, this rule is equally
appl i cabl e regardl ess of whether respondent is asserting that the
transferor is liable only for unpaid taxes and deficiencies or
whet her respondent is claimng that the transferor is liable for

additions to tax as well. See Bresson v. Commi SSioner, supra at

173; Gumm v. Conmi ssioner, supra at 475; Kuckenberg v.

Conmi ssi oner, supra at 474.

We further note that the Court of Appeals for the Ninth
Crcuit, to which appeal in the instant case would normally lie,

has adopted the foregoing principle. See Kuckenberg v.

Comm ssioner, 309 F.2d at 202. In affirm ng the Tax Court on the
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guestion of whether a deficiency determ nation or assessnent
agai nst the transferor nust precede inposition of transferee

l[tability, the Court of Appeals in Kuckenberg v. Conm Ssioner,

309 F.2d at 206, summarily disposed of the transferees’
contentions as follows: “they assert that the United States does
not have the status of a creditor since no ninety-day letter was
sent to the corporation. However, the governnent need not take
futile assessnent action against a taxpayer w thout assets.”

From these authorities, we conclude that the notice of
transferee liability received by petitioner is not rendered
ineffective either by the alleged invalidity of the notices of
deficiency sent to M. Espinosa in 1989 or by respondent’s
failure to issue deficiency notices to M. Espinosa wth respect
to the returns filed in 1993. As regards the 1989 notices, these
docunents neither created nor inpacted the underlying tax debt.
Hence, their existence and any procedural irregularities in their
i ssuance are irrelevant to the question of whether a transfer is
constructively fraudulent, and, as wll be seen below, we find it
unnecessary to reach the issue of actual fraud.

Wth respect to the failure to send M. Espinosa notices of
deficiency based on the filed returns, the | aw referenced above
does not require respondent first to take usel ess action agai nst
a transferor. Here, M. Espinosa had earned no i nconme since

1991, and respondent was aware that M. Espinosa’s financi al
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situation had forced himto cease nmaki ng paynents on his tax
liabilities sone years earlier. Even the bank and brokerage
accounts he once possessed had been dissipated. At the tine of
trial, M. Espinosa still owned neither a residence nor a car,
and nothing in the record would indicate any other potenti al
assets. Respondent was entitled to proceed directly against
petitioner as transferee in determ ning and assessi ng
deficiencies and additions to tax. Because the notice sent to
petitioner inforns her of the nature and extent of the
deficiencies and additions being clainmed against M. Espinosa, it
constitutes a proper assertion of transferee liability.

2. Exi st ence of Fraudul ent Transfer

Havi ng thus determ ned that respondent’s efforts to inpose
transferee liability are not defeated by absence of prior
procedural steps, we next consider whether respondent has
sust ai ned the burden of establishing that M. Espinosa s transfer
of stock to petitioner qualifies as fraudul ent pursuant to
California aw. W begin our exam nation of this question with
the issue of constructive fraud, as a finding thereof will make
unnecessary further probing of M. Espinosa s subjective intent.

Turning to the first of the four elements required to
establish a constructively fraudul ent transfer under section
3439.05 of the California Gvil Code, we conclude that M.

Espi nosa owed, and continues to owe, a debt to the IRS. At the
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tinme the transfer was made, M. Espinosa had paid no taxes,
beyond wi t hhol ding, for the years 1980 through 1985. Yet even
hi s own subsequently filed returns indicate that he owed taxes
for some of these years, and the parties stipulated that “The
I nternal Revenue Service was a creditor of Frederick Espinosa at
the tinme of the transfer of the Lidak stock.”

Mor eover, no evidence shows that the taxes so reflected as
due have been paid. To the extent that statenents nmade by
petitioner on brief can be read to argue that the source of the
cl ai med $80, 967 overpaynent for 1980 was unrelated to the $93, 000
to $94,000 in paynents nmade to the IRS in 1991, and that these
paynents are therefore sufficient to elimnate any renaining
liabilities, we find such a position to be insupportable on this
record.

Respondent’ s transcript of account for M. Espinosa’ s 1980
t axabl e year records all activity wwth respect to the account
dating fromthe 1988 preparation by the IRS of a substitute
return for M. Espinosa as a nonfiler. However, until the
subsequent paynments of $93,000 to $94, 000 conmencing in 1991, the
only credit reflected therein is a $38,265 credit for withheld
taxes and excess FICA. The transcript shows neither credit for
an overpaynent froma prior year nor remttance of any additi onal
suns to the I RS beyond the $93,000 to $94,000. Hence, since

t hese paynents are the only ones made by M. Espinosa and applied
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to his 1980 tax year, they are |likew se the sole potential source
for the alleged overpaynment. We find that M. Espinosa s status
was and is that of a debtor to the IRS.

The above-quoted stipulation characterizing the IRS as a
creditor of M. Espinosa at the tine of the transfer is |ikew se
sufficient to establish the second el enent, which requires the
IRS' s claimto have arisen prior to the transfer. In addition,
an identical result would be denmanded, regardl ess of the
stipulation, by existing law. Tax liabilities accrue on the due
date of the tax return, and if such liabilities are not paid at
that time, the IRS is considered to be a creditor as of the close

of the applicable tax period. See Sw nks v. Conmm ssioner, 51

T.C. 13, 17 (1968); Locke v. Comm ssioner, T.C Menp. 1996-541;

O Sullivan v. Conmi ssioner, T.C. Menp. 1994-17; Lalothe v.

Conmi ssioner, T.C Meno. 1990-63. Here, since the transfer in

July of 1990 took place nore than 4 years after M. Espinosa’s
tax return was due for the nost recent of the tax periods upon
which transferee liability is based, the IRS claimpredated the
transfer by a w de margin.

The third requirenent, that the transferor nust have
recei ved no reasonably equival ent value in exchange, is once
agai n established by a stipulation of the parties: “The transfer
of the Lidak stock was made for |ove and affection. The parties

stipulate that |ove and affection is not adequate consideration.”
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Wth respect to the fourth elenent, which nandates
insolvency at the tine or as a result of the transfer, a debtor
is insolvent under California law “if, at fair valuations, the
sum of the debtor’s debts is greater than all of the debtor’s
assets.” Cal. Gv. Code sec. 3439.02(a) (West 1997). Respondent
contends that M. Espinosa s extensive tax liabilities as of the
date of the transfer outweighed his mninal assets to a degree
nore than sufficient to nmeet this test. Petitioner, in contrast,
clains that because the deficiency notices were invalid, M.
Espi nosa’s debts for purposes of the insolvency calculation are
l[imted to the approximately $50, 000 ($28,945 + $5,169 + $15, 271
= $49, 385) shown as owing on the returns filed in 1993.
Petitioner further points to the docunentary evi dence produced at
trial reflecting assets with a total value of $90, 245. 46 and
states on brief that M. Espinosa s remaining property was worth
“approxi mately $100, 000" at the tine of the transfer. Therefore,
according to petitioner, M. Espinosa’ s financial status was one
of sol vency.

We concl ude, however, that even if we accept the records
of fered by petitioner, which we note are sonewhat |acking in
contenporaneity, as accurately representing M. Espinosa s assets
in July of 1990, we cannot agree that M. Espinosa was sol vent.
The $93,000 to $94,000 in paynents to the IRS were not made until

1991, after the transfer. Hence, at m ninmum and w thout regard
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to the contested notices of deficiency or any additions to tax or
interest, the tax liability in July of 1990 nust have been at
| east the $50,000 shown as still owi ng plus the between $93, 000
and $94, 000 pai d subsequent to the transfer but prior to filing
the returns. Even these figures when conbi ned exceed the
pur ported $90, 000 to $100,000 in assets remaining after the
transfer.

Furt hernore, because a notice of deficiency does not, as
expl ai ned above, create the underlying debt, the alleged | ack of
a valid notice has no bearing upon M. Espinosa s liability as of
July 1990 either for income taxes or for statutory additions to
tax or interest then accrued on his unpaid balance. Any such
additions or interest, which would hardly be insignificant after
mul tiple years of failing to file a return despite ow ng taxes,
are thus properly considered as increasing the anmount by which
M. Espinosa was indebted to the IRS in July of 1990. W find
that at the tinme of the transfer of the Lidak shares to
petitioner, M. Espinosa was or was rendered insolvent. W
t herefore conclude that respondent has sustai ned the burden of
establ i shing each el enent necessary to support inposition of
transferee liability on the basis of a constructively fraudul ent
transfer under California |law, and we need not reach the issue of

actual fraud.



- 26 -

3. Liability for Underlying Tax

Havi ng decided that the July 1990 transfer was fraudul ent,
we turn to the question of whether petitioner may nonet hel ess
reduce or avoid liability by proving that M. Espi nosa does not
presently owe the anobunts stated in the notice of transferee
liability. Petitioner bears the burden of establishing that
respondent’s determ nations are erroneous. See Rule 142(a). On
this record, however, evidence offered by petitioner is
insufficient to overcone the presunption of correctness afforded
to respondent’s determ nations, at |least to the degree that would
be necessary to render her liable for less than the val ue of the
assets transferred.

The net deficiencies stated in the notice of transferee
liability generally parallel the balances shown on M. Espinosa' s
returns, with the major exception being that no credit was given
for the clained $80,967 overpaynent. The only evidence produced
by petitioner of any paynents that could reduce M. Espinosa’ s
tax liability was the statenment of his account revealing that
$93, 000 to $94, 000 had been received by respondent. Petitioner
did not, however, provide a copy of the return M. Espinosa
clains to have filed for 1980 or any other evidence of his 1980
taxes. W consequently have no basis for concluding that the
paynments were m sapplied and should nore properly be credited

agai nst the stated net deficiencies for 1981, 1982, 1984, or
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1985. The net deficiencies stated in the notice of transferee
l[iability, which petitioner’s evidence falls short of disproving,
are thus nore than adequate to render petitioner |iable for the
full stipulated value, $53,828.12, of the transferred stock. W
need not reach the issue of whether M. Espinosa is also |liable
for the additions to tax set forth in the transferee noti ce.

We therefore conclude that petitioner has failed to sustain
her burden of showi ng that M. Espinosa does not currently owe
taxes to the IRS in an anmobunt at |east equal to the agreed val ue
of the Lidak shares. Hence, we hold that petitioner is liable to
the extent of $53,828.12, plus interest thereon in accordance
with California and Federal |aw.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




